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INDICTMENT 



RJD:EL-E:ljl 
F. #751,403 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


X 


UNITED STATES OF AMERICA 
- against - 
CHARLES PETERS, 

GERARD COLLINS, a/k/a "Rebel", 

PAUL FLAMMIO, 

JKOCCO MASTRANGELO, a/k/a 
JOSEFIT"ADDOLOR~TX,' d/'k/a "Joe Baldv", 
CHARLES FORBES and 
GERALD BARRY, 


Cr. No.__ _ 

(T. 18, U.S.C., §.659, S371 
S924ic) (1) , (2) and §2) 


Defendants. 


THE GRAND JURY CHARGES: 



COUNT ONE 

On or about the 3rd day of March 1972, within the 
Eastern District .of New York, the defendants CHARLES PETERS, 
GERARD COLLINS, also known as "Rebel", PAUL FLAMMIO, ROCCO 
MASTRANGELO, also known as "Rocky" and JOSEPH ADDOLORIA, 
also known aj "Joe Baldy", with intent to convert to their 
own use, did wilfully and knowingly embezzle, steal and un¬ 
lawfully take from a motortruck belonging to the Arline 
Knitwear Company, Brooklyn, New York, a quanti of women's 
knitted garments, having a value in excess of One Hundred 
Dollars ($100.00), which goods were moving as and consti¬ 
tuting an interstate shipment of freight from New York to 

New Jersey. (Title 18, United States Code, Section 659 
and 2) 
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COUNT TWO 


On or about and between the 1st day of January 1972 
and the 7th day of March 1972, both dates being approximate 
and inclusive, within the Eastern District of New York, the 
defendants CHARLES PETERS, GERARD COLLINS, also known as "Rebel", 

PAUL FLAMMJD, ROCCO MASTRANGELO, also known as ~"Rocky", JOSEPH 
ADDOLORIA, also known as "Joe Baldy", CHARLES FORBES and GERARD 
BARRY, along with Paul Fleischer, named herein as a co-conspir- 

ator but not as a co-defendant, and others known and unknown 

\ 

to the Grand Jury, did knowingly and wilfully conspire to com¬ 
mit offenses against the United States, in violation of Title 
18, United States Code, Section 659, by conspiring to unlaw¬ 
fully take from a motortruck belonging to the Arline Knitwear 
Company, Brooklyn, New York, a quantity of women knitted gar¬ 
ments, having a value in excess of One Hundred Dollars ($100.00), 
which goods were moving as and constituting an interstate ship¬ 
ment of freight from New York to New Jersey, and further, to 
unlawfully receive and have in their possession the said gar¬ 
ments, the aforesaid defendants knowing the same to have been 
stolen. 

In furtherance of the said unlawful conspiracy and 
for the purpose of effecting the objectives thereof, within 
the Eastern District cf New York and elsewhere, the defendants 
CHARLES PETERS, GERARD COLLINS, also known as "Rebel", PAUL 
FLAMMIO, ROCCO MASTRANGELO, also known as "Rocky", JOSEPH 
ADDOLORIA, also known as "Joe Baldy", CHARLES FORBES and 
GERALD BARRY committed among others the following: 


A-7 


OVERT ACTS 


1. In or about January 1972, within the Eastern 
District of New York, the defendants CHARLES PE'a.,.<S, GERARD 
COLLINS, also known as "Rebel", PAUL FLAMMIO, ROCCO MASTRANGELO, 
also known as "Rocky" and JOSEPH ADDOLORIA, also known as "Joe 
Baldy", along with co-conspirator Paul Fleischer met in Queens, 
New York. 

2. On or about March 3, 1972, the defendant CHARLES 
FORBES had a telephone conversation with the defendant ROCCO 
MASTRANGELO, also known as "Rocky", in New York, New York. 

3 * On or about March 3, 1972, the defendant GERALD 
BARRY drove a tow truck from New Jersey to New York, New York. 
(Title 18, United States Code, Section 371). 
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On or about the 3rd day of March 1972, within the 
Eastern District of New York, the defendants CHARLES PETERS, 
GERARD COLLINS, also known as "Rebel", PAUL FLAMMIO, ROCCO 
MASTRANGELO, also known as "Rocky" and JOSEPH ADDOLORIA, also 
known as "Joe Baldy", knowingly, intentionally, wilfully and 
unlawfully carried and used a firearm, during their commission 
of an offense for which they may be, and are being, prosecuted 
in a Court of the United States, to wits the theft of a quan¬ 
tity of women's knitted garments, having a value in excess of 
One Hundred Dollars ($100.00), which goods were moving as and 
constituting an interstate shipment of freight, in violation 
of Title 18, United States Code, Section 659, which offense is 
set forth in Count One above. (Title 18, United States Code, 
Sections 924(c)(1), (2) and Title 18, United States Code, 
Section 2) 

A TRUE BILL. 


FOREMAN 


UNITED STATES ATTORNEY 
EASTERN DISTRICT OF NEW YORK 









JUDGMENT OF CONVICTION 
(MASTRANGELO) 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 

UNITED STATES OF AMERICA 

VS. DOCKET NO. 

ROCCO MASTRANGELO, a/k/a Rocky, 75 CR 275 

Defendant. 

JUDGMENT AND PROBATION/COMMITMENT ORDER 

In the presence of the attorney for MONTH DAY YEAR 
the government the defendant appeared 

in person on this date 11 21 1975 

COUNSEL - WITH COUNSEL - E. Mastropieri, Esq. 

PLEA - GUILTY, and the court being NOLO CONTENDERE, NOT GUILTY 
satisfied that there is a 
factual basis for the plea. 

There being a finding/verdict of xxx GUILTY, in Counts 1, 2 
and 3. 

FINDING & JUDGMENT - Defendant has been convicted as charged 
of the offense(s) of violating T-18, U.S.C. Sec. 659, 371, 

924(c) (1), 2 in that on or about and between Jem. 1, 1972, and 
March 7, 1972, both dates being approximate and inclusive, and 
on or about March 3, 1972, the defendant knowingly and wilfully 
did conspire to commit offences against the U.S., by conspir¬ 
ing to, and to wilfully and knowingly embezzle, steal, and 
unlawfully take from a motortruck a quantity of women's knitted 
garments, having a value in excess of $100.00, which goods 
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JUDGMENT OF CONVICTION 
(MASTRANGELO) 


were moving as an interstate shipment of freight from N.Y. to 
N.J. and the defendant wilfully and unlawfully carried and 
used a firearm during his commission of an offense, to wit: 
the theft of a quantity of women's knitted garments, having 
a value in excess of $100.00. 

The court asked whether defendant had anything to 
say why judgment should not be pronounced. Because no suf¬ 
ficient cause to the contrary was shown, or appeared to the 
court, the court adjudged the defendant guilty as charged 
and convicted and ordered that: The defendant is hereby 
committed to the custody of the Attorney General or his 
authorized representative for imprisonment for a period 
of 

SENTENCE OR PROBATION ORDER - IT IS ADJUDGED on count 1 that 
the defendant is hereby committed to the custody of the 
Attorney General or his duly authorized or his authorized 
representative for a period of 7 years on count one pursuant 
to T-18, U.S. Code, Sec. 4208(a)(2) 

IT IS ADJUDGED on count 2 that the defendant is hereby com¬ 
mitted to the custody of the Attorney General or his duly 
authorized representative for a period of 5 years pursuant 

to T-18, U.S. Code, Sec. 4208(a)(2) - defendant to serve 

/ 

sentence concurrently with count 1. 




JUDGMENT OF CONVICTION 
(MASTRANGELO) 


SPECIAL CONDITIONS OF PROBATION - IT IS ADJUDGED on count 
3 that -the defendant is hereby committed to the custody of 
the Attorney or his authorized representative for imprison¬ 
ment for a period of 7 years. Execution of sentence is 
suspended and the defendant is placed on p: obation for a 
period of 5 years; sentence imposed in count 3 to run consecu¬ 
tively with sentences imposed in counts 1 and 2. 

ADDITIONAL CONDITIONS OF PROBATION - In addition to the 
special conditions of probation imposed above, it is hereby 
ordered that the general conditions of probation set out on 
the reverse side of this judgment be imposed. The Court may 
change the conditions of probation, reduce or extend the 
period of probation, and at any time during the probation 
period or within a maximum probation period of five years 
permitted by law, may issue a warrant and revoke probation 
for a violation occurring during the probation period. 

s/ Thomas C. Platt 

U.S. District Judge 

Date 11/24/75 

FILED 
IN CLERK'S OFFICE 
U.S. DISTRICT COURT E.D.N.Y. 

NOV 21 1975 
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JUDGMENT OF CONVICTION 
(ADDOLORIA) 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 

UNITED STATES OF AMERICA 

vs. DOCKET NO. 

JOSEPH ADDOLORIA a/k/a Joe Baldy 75 CR 275 

JUDGMENT AND PROBATION/COMMITMENT ORDER 

In the presence of the attorney for MONTH DAY YEAR 

the government the defendant appeared 

in person on this date 11 21 1975 

COUNSEL - WITH COUNSEL - Harold Goerlich, Esq. 

PLEA - GUILTY, and the court being NOLO CONTENDERE NOT GUILTY 
satisfied that there is a 
factual basis for the plea. 

There being a finding/verdict of xxx Guilty, in Counts 1, 2 
and 3. 

FINDING & JUDGMENT - Defendant has been convicted as charged 

of the offense(s) of violating T-18, U.S.C. Sec. 659, 371 
924 (c) (1), 2 in that on or about and between Jan 1, 1972, and 

March 7, 1972, both dates being approximate and inclusive, and 
on or about March 3, 1972, the defendant, knowingly and wil¬ 
fully did conspire to commit offenses against the U.S., by 
conspiring to, and to wilfully and knowingly embezzle, steal, 
and unlawfully take from a motortruck, a quantity of women's 
knitted garments, having a value in excess of $100.00, which 
goods were moving as an interstate shipment of freight from 
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JUDGMENT OF CONVICTION 
(ADDOLORIA) 


N.y. to N.J. and the defendant wilfully and unlawfully 
carried and used a firearm during his commission of an of¬ 
fense, to wit: the theft of a quantity of women's knitted 
garments, having a value in excess of $100.00. 

The court asked whether defendant had anything to 
say why judgment should not be pronounced. Because no suf¬ 
ficient cause to the contrary was shown, or appeared to the 
court, the court adjudged the defendant guilty as charged 
and convicted and ordered that: The defendant is hereby 
committed to the custody of the Attorney General or his 
authorized representative for imprisonment for a period of 
9 years on count 1 pursuant to T-18, U.S.C. Sec. 4208(a)(2). 
SENTENCE OR PROBATION ORDER - IT IS ADJUDGED on Count 2 that 
the defendant is hereby committed to the custody of the 
Attorney General or his authorized representative for im¬ 
prisonment for a term of 5 years pursuant to T-18, U.S.C. 

Sec. 4208(a)(2); sentence in count 2 to run concurrently with 
sentence imposed in count 1. 

SPECIAL CONDITIONS OF PROBATION - IT IS ADJUDGED on Count 
3 that the defendant is hereby committed to the custody of 
the Attorney or his authorized representative for imprison¬ 
ment for a term of 9 years. Execution of sentence is suspended 
and the defendant is placed on probation for a period of 5 
yt»rs; sentence in count 3 to run consecutively with the 
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JUDGMENT OF CONVICTION 
(ADDOLORIA) 


sentences imposed in counts 1 and 2. 

ADDITIONAL CONDITIONS OF PROBATION - In addition to the special 
conditions of probation imposed above, it is hereby ordered 
that the general conditions of probation set out on the re¬ 
verse side of this judgment be imposed. The Court may change 
the conditions of probation, reduce or extend the period of 
probation, and at any time during the probation period or 
within a maximum probation period of five years permitted by 
law, may issue a warrant and revoke probation for a viola¬ 
tion occurring during the probation period. 

s/ Thomas C. Platt 

U.S. District Judge 

Date 11/24/75 

FILED 
IN CLERK'S OFFICE 
U.S. DISTRICT COURT E.D.N.Y. 

NOV 21 1975 
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RELEVANT PORTIONS OF THE RECORD REGARDING APPELLANTS' 
POINT I: 

^ Fleischer-direct 


196 


THT COURT* I'm going to interrupt for just 
one second, Mr. Levin-Epstein. 


MR. LEVIN-EPSTEIN* Yes, your Honor. 

THE COURT* I want to caution the jury with 
respect to certain portions of this testimony* 

There has been testimony just in the last 
few minutes with respect to a Li* Cartage, and there 
has also been earlier testimony wi respect to a 
load that was picked up from a man with the name 
of Richie, I think it was sometime in February, 
if my memory serves me correctly. 

Now, this testimony is being offered under 
a specific rule which permits evidence of other 
similar acts, if you find them to be other similar 
acts. It is to be admitted for the purpose of 
showing a common scheme or plan or design by the 
defendants, and for that limited purpose only. 

I am going to caution you that that proof 
with respect to those acts doesn't constitute proof 
with respect to the principal act charged here which 
occurred or allegedly occurred on or about March 3rd, 
1972. 

Keep that in mind and I will give you a full 
instruction with respect to these so-called similar 
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2 Fleischer-direct 157 

acts, if you find than to be such, at the conclusion 
of the trial* 

All right* 


With that cautionary word, you nay proceed* 

MR. LEVIN—EPSTEIN t Thank you, your Honor* 

BY MR. LEVXN-EPSTEINs 

Q Now, what was the C ft P Warehouse, Mr. Fleischer? 

A We rented it out as a place where we could 

bring loads* 


Q Zs this the alternate drive-in or drop that 

you spoke of earlier? 

A Yes* 

Q Do you know where it was located? 

A On Hempstead Avenue* 

Q Thank you* 

Now I interrupted you before, you started to 
tell me that Peters told you to meet him in Eagle Trucking? 
A Yes* 

Q Did you go to Eagle Trucking on that morning? 

A Yes* 

q Did you meet with anyone there? 

A Yes* 

Q Whom did you meet with? 

A Everybody was there. 
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3 Fleischer-direct 198 

Q Was Mr. Mastrangelo there? 

A Yes. 

Q Was Mr. Addoloria there? 

A Yes. 

Q And Peters and the others? 

A Yes. 

Q And vhat did you do — withdrawn. 

Did there cone a time when you had occasion 
to leave Eagle Trucking and go somewhere else on that 
morning? 

A Yes. 

Q Where did you go? 

A To the warehouse. 

Q To the CAP Warehouse? 

A Yes. 

Q By the way, CAP stands for what? 

A Charley Peters. 

Q When you arrived at the CAP Warehouse, what 

did you see, if anything? 

A The place was filled up with garbage. 

Q When you say "garbage," can you be more 

specific? 

A They wert into Lis Cartage and they ripped of: 

four trucks and it was all garbage, nothing, nothing of vali 
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4 Fleischer-direct 19 o 


2 

0 By "garbage," do you mean that it was refuse 


3 

and — 


4 

A No, Z mean like caulking, cooking pots and 


C 5 

pans, shoes, some — it was all mixed up, it was a mixed 


6 

up load. 


r 



7 

Q Very well — 


8 

THE COORTt Now again, as to that bit of 


9 

evidence also, the same instructions. 


10 

This is all offered as a part of this proof 


11 

with respect to the common scheme, plan or design. 


12 

Zt does not go in to prove the act charged 


13 

in the indictment, as such. 


14 

BY MR. LEVZN-EPSTEZNs 


15 

Q Were there any vehicles in the C S P Warehouse 


16 

when you arrived? 


17 

A Yes. 


18 

‘ Q What kind of vehicles if any? 


19 

A Eagle Trucks. >' 


20 

Q Would you describe the trucks, please? 


21 

A They were all White body trucks. 


22 

Q About how long? 


23 

A 20 footers. 


24 

Q Straight rigs or trailer? 


25 

A Straight rigs. 
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9 Fleischer-direct 204 

A Yes. 

Q At 8t00 o'clock in the morning? 

A Yes. 

Q Everything you said in describing the previous 

meetings also applies to these subsequent meetings! Would 
it be fair to say that? 

A Yes. 

Q Directing your attention to these meetings, 

did there ever come a time when a decision was made involvirg 
Splended Form Brassieres? 

A Yes. 

THE COURT! Now again, ladies and gentlemen 
of the jury, I give you the same cautionary instruction 
This is not proof of the act charged on March 1st, 
this again goes to show, if you find it to be 
the fact, and it may be offer to show that there was 
a similar Dlan, design or scheme. N 

(Continued on next page) 
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Lowett - direct 

evidence rule. 


878 


THE COURT: Can you give us a date as to when 
that shipment was made? 


THE WITNESS: It’s on the bottom of the form, 

Q Can you give us a date from the bottom of 

the document, sir? 

A Yes, it says the 5th month, 5th day, 1972. 

THE COURT: Do you still object? 

MR. MASTROPIERE: I still object. 

THE COURT: On what ground? 

MR. MASTROPIERE: On the basis that the defen¬ 
dants aren’t charged with this particular crime. 

THE COURT: I let the evid ^ce in with 
respect to the other claimed or alleged offenses on th 
question of similar conduct, and I said I would 
give you full instructions on that—or similar pattern 
of conduct, and I said I would give you full instruc¬ 
tions on that at the conclusion of the case. 

I will allow this exhibit for that limited 
purpose only. Of course, it does not pertain to the 
crime charged in this case, except insofar as a 
similar scheme, pattern of conduct, is concerned. 

MR. LEVIIJ-EPSTEIM: I offer it in evidence. 

THE CLERK: Exhibit 29 received in evidence 
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Klotz-direct 

travel, proceed to the vicinity of Route 20, I believe it 
was, west Route 20 north into Carlstadt, New Jersey which 
then turns into Washington Avenue, and then after proceeding 
up Washington Avenue approximately one half mile, made a 
left turn onto Kero Road and stopped in the exact vicinity 
where this particular trailer had been located by me in 1972. 

Q Agent Klotz, how far is it as a truck would 

have to drive then from Charles Forco's place of business — 

I beg your pardon, Charles Forbes' place of business, Forco's 
to where the stolei tractor trailer was recovered? 

A Five an a half miles. 

MR. LEVIN-EPSTEIN: No further questions. 

MR. MASTROPIERE: May we have a side bar at 
this time? 

THE COURT: Yes. 

(Side bar) 

MR. MASTROPIERE: At this time I think the 
evidence as far as the brassieres are concerned is 
so far removed involving these defendants and the 
truck and everything else, I now make a motion for a 
mistrial on behalf of Mastrangelo. 

MR. GOERLICH: I join in that. 

THE COURT: My recollection as to the testi¬ 
mony with respect to this evidence that Mr. Fleischer 
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4 Klotz-direct 

found a buyer for these goods, is that right? 

MR. LEVIN-EPSTEIN: He did testify that both 
Mr. Addorloria and Mr. Mastrangelowere involved in the 
theft, yes. 

THE COURT: The motion is denied. 

MR. LEVIN-EPSTEIN: While we are here, your 
Honor, if I may, the government's next witness, your 
Honor, will be Special Agent Steven Gilkerson, who I 
have been told was weeks ago assigned as part of the 
FBI continuing interest in Wounded Knee, North 
Dakota. Steps have been taken to have Mr. Gilkerson 
present this afternoon and ht the last word he was on 
board an airplane flying in from Chicago scheduled to 
land at LaGuardia Airport at ten to 3:00. There is 
an FBI car waiting at LaGuardia Airport as soon as he 
lands, and I would ask the Court 5 s indulgence to 
suspend temporarily until the agent arrives. The 
other witness after Mr. Gilkerson is another man who 
is out of town until tomorrow morning. I made every 
. effort to have him present but it was impossible to 
arrange it on short notice. Agent Gilkerson will be 
here within a matter of minutes. 

THE COURT: What do you need them for on this? 

MR. LEVIN-EPSTEIN: As an offer of proof, the 
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1 

ened. 


2 

MR. LEVIN-EPSTEIN: Whether broadened or not. 


3 

in that respect — I only raise it as a possible issue 


4 

at this stage, because I'd like to research the problem 


5 

in greater detail myself. 


6 

MR. MASTROPIERE: I have one other motion. 


7 

In view of the testimony of the last witness. 


8 

again I feel the United States Government has let in 


9 

certain types of evidence severely prejudicial to the 


10 

defendant, and unrelated to the charge, and I now make 


11 

a motion for a mistrial again. 


12 

THE COURT: Denied. 


13 

MR. LEVIN-EPSTEIN: Since we are on the brink of 


14 

a defense case, I would ask again that if Mr. Mastropiex 

e 

15 

or Mr. Goerlick have any medical evidence they wish to 


16 

offer, it be provided now, in accordance with Rule 16(c) 

• 

17 

MR. MASTROPIERE: I have subpoenaed certain 


18 

records of Workmen's Compensation and the GHI, Group 


19 

Health Insurance, and that was — The subpoena was given 


20 

to the Marshal in this court house. We have not receive 

d 

21 

■ 

any papers yet. As soon as they are forthcoming, we 


22 

will supply them to the United States Attorney. 


23 

Dr. Ringlehind, who treated Mr. Mastrangelo for 

• 

24 

his glaucoma condition in 1972 will be here as a witness 


25 

in behalf of Mr. Mastrangelo, and you can ask any ques- 


L 
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2 

MR. GOERLICIl: I have no further questions. 

3 

MR. 'ASTROPIERE: I have one question. 

4 

CROSS-EXAMINATION 

5 

BY MR. MAE !'R 3FIERE : 

6 

Q On any of the occasions that you met Mr. Peters, 

1 

. . 7 

was there anybody there with red hair? 

8 

A I really couldn't remember. 

9 

MR. MASTROPIERE: I have no further questions. 

10 

MR. LEVIN-EPSTEIN: The Government has no 

11 

questions on redirect, and at this time, your Honor, 

12 

the Government rests. 

13 

THE COURT: You are excused, sir, thank you. 

14 

THE WITNESS: You are welcome. 

15 

MR. LEVIN-EPSTEIN: Thank you, Mr. Connell. 

16 

(The witness was excused and left the courtroom.) 

r 

17 

THE COURT: Now, ladies and gentlemen: 

18 

We will take a brief recess while I discuss one 

19 

or two things with the attorneys. 

20 

Don't discuss the case. 

21 

I will call you back shortly. 

22 

(At 10:50 A.M. the jury left the courtroom.) 

23 

MR. MASTROPIERE: Your Honor, before we make 

24 

our motions at the end of the Government's case, the 

25 

Government'3 statement at the beginning of the trial 
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was that he was going to introduce certain evidence 
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4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


though it was not related to this particular crime but 
to establish a common plan or scheme and that he 
would substantiate each and every item. 

curing the course of the trial, Paul Fleischer 
made a statement concerning the Royal Merchandising 
Company hijack and intimated,though he did not say it 
specifically, that my defendant, Mastroangelo, was 
involved in that particular hijack. 

I think that the Government has greatly exceeded 
the rule set forth, at least in connection with that 
matter, and there i3 a motion now on behalf of the 
defendant Mastrang^lo for a mistrial. 

MR. GOERLICH: I would join that motion 
regarding Addoloria. 

THE COURT: What specific page are you talking 

about? 

MR. MASTROPIERE: 113, you have to read 112 
into 113. 

THE COURT: No, I think in light of what the 
question at the bottom of page 112 and then the next, 
the very next question at the top of page 113, that 
the "you" is referring to the group. 

I think that the whole purpose of this line of 
testimony — well, it was perfectly clear that he was 
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circumstances in evidence which indicate his state of 


mind. 


It i3 ordinarily reasonable to infer that a 
person intends the natural and probable consequences 
of acts knowingly done or knowingly omitted. 

In addition to the proof with respect to the 
Arlene Knitwear hijacking, the Government offered proof 
with respect to other offenses, both before and after 
said hijacking, which the Government claims were 
similar. 

The fact that the accused may have committed 
another offense at some other time is not evidence 
or proof whatever that at another time the accused 
committed the offense charged in the indictment, even 
though both offenses are of a like nature. 

Evidence as to an alleged earlier or later 
offense of a like nature may not, therefore, be 
considered by the jury in determining whether accused 
did the act charged in the indictment; nor may such 
evidence be considered for any other purposes whatever 
unless the jury first find that other evidence in the 
case standing alone establishes beyond a reasonable 
doubt that accused did the act charged in the indict¬ 
ment, leaving aside only the question of whether it 
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2 

was a plan, scheme or design. 


3 

If the jury should find beycn J a reasonable 


4 

doubt from the ether evidence in the ase that the 


5 

accused did the act charged in the indictment, then 

• 

6 

the jury -nay consider evidence as tm an alleged earlier. 

f 

7 

or later offense of a like nature in determining whethe : 


8 

there was a plan, severe or design pursuant to which 


9 

the accused did t^e act charged in the indictrent. 


10 

And where all the elements of an alleged earlier 


11 

or later offense of a like nature are established by 


12 

evidence which is clear and conclusive, the jury nay, 

* 

13 

but is not obliged to, draw the inference and find 

j 

14 

that in doing the act charged in the indictment,the 

) 

\ 

15 

accused or an accused t noted pursuant to a plan. 

1 

16 

scheme or design, .jnd net because of mistake or 


17 

accident or other innocent reason. 


18 

statements and arguments cf counsel are not 

• 

19 

evidence in the case unless made .ns an admission or a 


20 

stipulation of fact. 'Then the attorneys cn u eth 


21 

sides stipulated or agreed as to the existence of a 


22 

fact you must, unless otherwise instructed, accept 


23 

the stipulation as evidence and regard that fact as 


24 

proof. 


25 

The Tourt may take judicial notice of certain 
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commerce. 

MR. GOERLICH: I would further move for a 
mistrial on the fact that the probative value of the 
prior-subsequent criminal conduct of the defendant wai 
minimal as to the inherent prejudice that the jury 
had from hearing that type of testimony. 

Further, that the defendants were not able to 
get a fair trial due to the unreasonable delay, due 
to the fact of the time from the alleged hijack to th« 
time of the indictment, that the Government had bad 
faith in waiting from 1972 to 1975 for indictment. 

THE COURT: Any lack of speedy trial, I 
understand even under the new Rules, must be raised 
before the trial. I am not going to take that 
question at this point. The rest of your motion is 
denied. The only part cf your motion which gives the 
Court concern, which concerns more Mr. Mastropiere's 
client than yours, is as to Count Three. The Govern¬ 
ment can probably enlighten me on this. Your client 
was pro sent at the time that the gun was used. Mere 
presence of course is not sufficient in an aiding 
and abetting count, but he on the other hand was there 
at the dinner and he knew who had guns and who was 
supposed to use guns. I think the jury could infer 
from that as to Mr. Mastropiere's client. I am hazy 
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1 

in my recollection as to whether there was a 

2 

discussion between the consnirators as to who was to 

4 3 

bring and use cruns, but there was some discussion of 

C 4 

that, and Mr. Fleischer gave some testimony and that 

5 

would be enoucrh to hold both of them in. 

6 

MR. LEVTN-EPSTEIN: There is the testimony of 

7 

Mr. Fleischer on March 2nd, the Thursday evening. 

8 

that there was a meeting at which time Mr. Addoloria 

9 

and Mr. Mastrangelo were present along with 

10 

Mr. Fleischer and the others. I direct your Honor's 

11 

attention to Pages 118 through approximately 120 or 

12 

121 of the record. 

13 

I will paraphrase it — 

14 

THE COURT: Just let ne read that. 

15 

(Pause.) 

16 

THE COURT: I am satisfied that that is 

H 

17 

sufficient to hold both defendants. I was a little 

18 

hazy as to whether there was a discussion the night 

19 

before on the question of the gun or not, but it's 

20 

clearly there on the record. 

21 

MR. MASTROPIEPJS: At this time, your Honor, I 

22 

join in all motions made by co-counsel in behalf of 

23 

the defendant Mastrancrelo. 

24 

In addition thereto, I renew my motions made 

25 

during the course of the trial on behalf of defendant 
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THIS CLiSRKi The UniLed ti tatee or Atuorioa 

» 

versus Rocco Hastrangelo. 

THE COURT: Any reason why we should not 
proceed, Mr. Mastrangelo? 

MR* MASTROPIBRI: Before we proceed X 

• k . * •' - ». 

have certain motions that I would like to place 
on the record. 

First my motion la to ask the court to 

• • . .•**.*.’ /.** 

... » 

vacate.the verdidt of guilty, or in the alternative, 
set a new trial in connection with thia matter* - 
And that the evidence that was adduced at the time 
of trial is contrary to the weight of evidence, 

end there was no substantial evidence against the 

• • 

defendant. As a matter of fact, most of the 

* . • * 9 .,*.*• , s 

testimony of the key witnesses and people was 

• ' • • • * 4 ; \ 

controverted during the course of trial, time 

• t • 

• , »« * 

and time again. 

Secondly, that the court restricted the 
defendant's right to cross examination in the areas 
that were very, very important to the defendant* 
Third, which is the most important thing, 
that during the course of trial, which was unknown 
to the defendant, that the United States Govern* 
ment had Information as to Rocco Mastrangelo in 
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connection with this matter in the year 1972. 
and did not see, or feel fit to proceed with this 
matter for presentation to the grand jury until 
1975 . in view of that. X feel that the defendant 
hae been deprived of the epeedy trial rule under • 
the necessary statute set forth in the United . ./• 

States code. 

I ask that Your Honor set aside the 
verdict, or in the*alternative, set a date for a 
new trial.. 

' .... ' •• - 

. the COURT* On your first ground I don't 

have any difficulty in denying your motion. And 
I don't quite understand,your third ground. X 
don't know of any statute that requires the 
government to proceed on an indictment. 

' > . 

MR. MASTROPIERI* I know of various cases 

.» * •* H 

at hand. 

* * ' . * ' i* 

THE COURT* I beg your pardon? 

MR. MASTROPIERI* X know of various 
cases decided by the SecondCircuit of A ppeal. 

THE COURT: I don't know of any that 
requires the government to move before they are 
ready, and. indeed, to move before they are ready 
they are going to be met with a motion to dismiss 
because they are not ready. 
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MR* MASTROPXERI: All the information 
that waa adduead during the course of the trial 
was obtained by the united States government in 
1972, and no further information could have been 
brought forth after that point. ' ' 

TH* COURT: How do you know that? ' » 

NR. MASTROPIERX: I know by the testimony 
in this court during the course of eight or ten 
days. 

. ■ * * 

THE COURT: That isn't conclusive. They .. »- 

may have been investigating other aspects of the 
problems, and who is to say. If this man's 
liberty had been curtailed or if there had been 
some prejuidice with respect to his position, 
that would have been one thing. / 

■» 

MR. MASTROPIERX: I can tell you where 
the prejuidice is, in fact, that after three years 
how does a man evaluate and go back and try to 

t . * 

determine where he was on certain given days at 
given times that he is alleged to have been accused 
of a crime. Three years have past, if he would 
have been indicted in 1972, this defendant could 
have come forward and produced evidence in this 
court as to where he was, and his non participation 
in this crime. 
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THE COURT: Wall* Z don't think so, X don't 
think thara ia any kind of prejuidica juat by the 

lapaa of time in light of tha avidance in thia 

t . ■» 

case, and tha jury agraad I think with that 

proposition, rightly or wrongly. No, X think X 
will hava to dany tha motion in that raapect alao. 

I don't know any authority for tha propiaition. 

Mayba tha court of appeal will disagree whan you 
take thia up there.* 

• 4 

NR. MASTRQPIERIi They may very well — 

THB COURT; Any other raaaon why wa 

» • ‘ r . «. 

• f 

shouldn't proceed. 

I NR. MASTROPIERI: Those are tha motiona 

• * i 

on behalf of tha dafendant at thia tima. * 

NR. LEVIN-EPSTEIN: May I ask tha court 
if Mr. Mastropieri intends to file any form of 
motion papers with respect to tha motiona that 
hava juat been denied. 

MR. MASTROPIERI: I have filed motion 
paper8, and as Your Honor had indicated that you 
wanted tha papers in a week before the tima of 
sentence, and X called your Chambers asking for 
one more week, making it the 28th, and X waa 
denied that by Your Honor, that I could not have 
an additional motion; and I would have made the 


A-31 




•^notions returnable today, so I did not aerve the 

* f*.,- , • ’ , 

.papers on the U.S. attorney because Z felt it wee ; 

» . *« 

fruitless at the time. At this point Z have a 
JtormAX motto. p»p.r _ • 

* r* . • *• 

TH8 COURT: I think you have made your * 

» ** * * * H , 

motions on the points that you would have served. . 
NR. MASTROPZERZi Yes. 

THE COURT: Well, do you wish to say 
anything bsfore the court imposes sentence? Do 
you wish to say anything Mr. Mastrangelo. any . '-•/ 
reason why we shouldn't proceed with sentence to 

t 

« f 

your knowledge? 

MR. MASTRAHGELO: Just that Z am not guilty. 

i , •* 

> * 

Your Honor. 

* •* • : 

THE COURT: Well. 1*understand that is 

t 

t . 

your position. My question is: is there any 
legal reason why we shouldn't proceed with 

* < 

sentencing. Mr. Mastropieri, do you wish to say 
anything? 

MR. MASTROPIERZ: Your Honor has your full 
probation Report in view of this matter of what has 
transpired over a course of about eight to ten days 
of testimony. And the contradictory statements of 
the only witness of the government. And Z ask that 
Your Honor take that into consideration first. 












RELEVANT PORTIONS OF THE RECORD REGARDING APPELLANTS* 
POINT III: 


443 


1 

2 

3 

( 4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


contrary was true. 

MR. MASTROPIERE: If your Honor will look at 
the notes — I don't know what took place in the 
U. S. attorney's office — it says "Pilferage-quit." 

There are many ways of quitting, aabase can cal] 
you in and say to you, "Are you quitting or am I 
going to fire you?" I caught you for stealing." 

THE COURT: he said he never told Levin-Epsteir 
and the notes only bear it out. 

MR. MASTROPIERE: The notes say "Pilferage—quit 

What does that mean? I can try to find out whc 
it means. 

I do not know — 

THE COURT: Listen to this representation to 
the Court. 

"I said, 'he said he quit.' You said, 'The 
reason why I said that the minutes and the notations 
that Mr. Levin-Epstein had given us, he said he wa 3 
dismissed because of pilferage.'" 

He didn't say that. That was a raisrepresentati 
to the Court. 

MR. MASTROPIERE: If you look below that notati 
I misinterpreted — 

THE COURT: You misrepresented the facts to 
the Court, and I think the Jury also. 
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MR. MASTROPIERE: If you look below, your Honor, 
the notes, right after where it says, "Pilferage-quite, 
he was fired at the next job, and then it picks up — 
THE COURT: Mr. Levin-Epstein, I think it would 
be more appropriate rather than have me give the 
instructions to the Jury, which I will do if it be¬ 
comes necessary, it will be easier for you to take 
it up on redirect. 


ft 


MR. LEVIiJ-EPSTEIN: Very well. 

At this moment the Government has not made a 
decision as to whether there should be redirect with 
this witness. 


THE COURT: I think it is more appropriate 
that you take it up that way rather than my trying 
to influence the Jury, which I think is not for me to 
do. 


MR. MASTROPIERE: I just would like to ~ 

THE COURT: You misrepresented the fact to the 

Court. 

MR. MASTROPIERE: I didn't. If you left me — 
THE COURT: * don't know how you can say that in 

the light of that sentence. 

MR. MASTROPIERE: May I show you — it was my 
mistake in reading it. 

If you will read the memo by the U. S. attorney. 
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it says, "1968, Air Freight Haulage." 

It goes down to the point where he said he 

quit. But right above it, I took 1970, which is also 

1970 for the Air Freight Haulage, it says here. 

Fired after truck was broken into twice." 

I thought at that point that he had been fired 

from the same company, because RYD, to me I presume no 

after reading it over the weekend meant Ryder Truck 

Rental. That's where I got the impression that he was 
fired. 


It is also under 1970. There is Air Freight 
Haulage in 1968 and also in 1970. 

I thought that was the situation, ryd to me whe 

I looked at it quickly as I was standing there, I 

was under the impression that he was fired — 

MR. LEVIN—EPSTEIN: The reference is capital 

■R," small -y. ■ small *d. • it says -One month fired 

after truck was broken into twice, denies any involve- 
ment." 


Then another line with a hyphen, a new entry, 
"1970, Air Freight Haulage,- underlined the word -driv 
the word "Pilferage,- and then the word -quit.* 

THE COURT: I understand what the facts are. 
MR. LEVIN-EPSTEIN: The case law is even uncle, 
as to whether or not my own handwritten notes become 
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3500 material. 

This matter was given to Mr. Mastropiere 
and the others as a matter of openness. 

TI1H COURT: And he misused it. 

I am fully cognizant of it. 

MR. MASTROPIERE: I didn't misuse it intention¬ 
ally. I just want the Court to understand that. 

THE COURT: Let's get the Jury in. 

(Jury present.) 

THE COURT: Good morning, ladies and gentlemen, 
I am sorry for the slight delay. 

We did have a few legal natters which took 
about 10 minutes. 

I think we are ready to proceed. Will you 
bring in the witness, please. 

(Continued on next page.) 
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Fleischer-cross/Mastropiere 
questions and answers of Thursday. 

THE COURT: You just implied to the jury that 
he told Mr. Levin-Epstein that and that is dirty 
pool. I'm going to tell the jury. That is twice now 
you have done it. 

(Conclusion of side-bar discussion.) 

(Following held in open court.) 

THE COURT: Ladies and gentlemen, I just 
asked the United States Attorney to show me his notes 
and I asked defense counsel where in those notes 
there appears any such aavice to the U.S. Attorney. 

Now, this is the second time Mr. Mastropiere 
has done this and I caution you that the fact that 
Mr. Mastropiere asks such a question does not indi¬ 
cate that there is any basis for it and indeed there 
was, apparently, no such basis in this case. 

You have to be careful. The fact that he asks 
a question that incorporates a fact does not mean it 
is true unless confirmed by the witness. Twice now 
this has happened by Mr. Mastropiere where he had no 
business asking the question. 

MR. MASTROPIERE: I beg the Court's indulgence 
for one moment. 

(Pause.) 
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Fleischer-cross/Mastropiere 

you carried a gun? 

A No. 

0 You did not? 

A No. 

Q When I asked you before if you carried a gun 

while you were participating in crimes you said yes? 

A Yes. 

Q But when you worked with them you did not 

carry a gun? 

A Right. 

Q When I asked you when you first owned and 

possessed the gun you told me 1968? 

A Right. 

Q When did you participate in hijacking with 

Creazzo and Parthesius? 

A *68, *69. 

Q And '70 and ’71 and '72 and '73 and '74? 

A No. 

MR. LEVIN-EPSTEINs I'm going t; object if 
Mr. Mastropiere appears to read all the years of the 
calendar into the record without asking a question. 

THE COURT: He denied it and again, the mere 
fact that Mr. Mastropiere asks a question does not 
mean it is so. 
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THE COURT: You better be careful what you say. 

mr. MASTROPIERE: At no time did I indicate 
that the Defendant Mastrangulo had any part and parcel 
in this crime. 

I asked the particular witness on the stand 
if he committed hijacks with Parthesius, Creazzo and 
DiGiovanni prior and subsequent thereto. 

THE COURT: In addition to that, you asked him 
whether they committed this particular crime — 

MR. MASTROPIERE: Yes, I asked it, that’s right 
And I think that’s proper cross-examination. 

THE COURT: Mot when you know that that is 
not the fact. 

MR. MASTROPIERE: What I am saying to your 
Honor is that — 

THE COURT: Mr. Mastropiere, you know the facts 
to be contrary to what you were trying to suggest to 
the Jury. 

MR. MASTROPIERE: Let me finish. You are 
prejudging something without even letting me finish, 
your Honor. 

I think that is highly irregular. I am trying 
to explain what I wa3 trying' to explain what I was 
trying to indicate with my questioning, and that was 



A-39 









1 

1 63 6 


1 

nothing. I didn’t say Collins didn't participate 


2 

In It. I didn't say that Flamraia didn't participate 


3 

In It, nor did I ever say that Peters didn't partici- 


4 

pate in It. 


5 

THE COURT: What evidence do you have to — 


6 

that would possibly Indicate that these other three 


7 

gentlemen had anything whatsoever to do with the 


8 

Arlene Knitwear hijack? 


9 

MR. MASTROPIERE: I asked that this — 


10 

THE COURT: Don't you understand when I ask you 


11 

a question, I want an answer and not a speech? I 


12 

know you are a city councilman and used to giving 


13 

speeches, but give me an answer. 


14 

MR. MASTROPIERE: It is not my Job to prove 


15 

somebody guilty. 


16 

THE COURT: That's your answer? 


17 

MR. MASTROPIERE: I asked him if he participatec 


18 

with him before. 


19 

| 

I'm showing a plan with these people that he's 


20 

had operations with them before and plans with them 


21 

afterwards. Just like the U. S. Attorney tried to 


22 

establish with Mastrangelo. 


23 

THE COURT: In the Court's opinion, what you 


24 

did yesterday was highly improper, given the knowledge 


25 

that you had. 
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Not only highly improper, but maybe something 
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that could even be referred to the Bar Association 
for proper consideration. 

MR. MASTROPIERE: Your Honor, I don't time 
I have done anything wrong as an attorney. 

THE COURT: I know you don't. But I am tolling 
you right now that in my opinion you did. 

MR. MASTROPIERE: I take exception to that, youj 

Honor. 

THE COURT: You have very little respect for 
anybody yourself; that's perfectly evidence. 

MR. MASTROPIERE: That is not so, your Honor. 

MR. LEVIN-EPSTEIN: The Government would only 
ask one question be answered, that is on what basis 
Mr. Mastropiere had a good faith belief that Mr. 
Parthesius, Mr. DiGiovanni and Mr. Creazzo partici¬ 
pated in the hijacking of the Arlene Knitwear truck 
with Mr. Fleischer. 

THE COURT: I asked him that question and 
he wouldn't give me an answer. 

MR. MASTROPIERE: You are asking me to invoke 
a client — attorney-client privilege, which I cannot 
do at this time, your Honor. 

Does your Honor know what I represented 
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DiGiovanni, does your Honor know that I represented 
Parthesius, does you Honor know that I represented 
Creazzo and I have had certain privileged communica¬ 
tions with these people when they were my clients? 

THE COURT: You have told me that not once 
but several times, I think, but that doesn't — that 
doesn’t authorize you to ask this question, given 
the facts as you know them in this case. 

MR. LEVIH-EPSTEIN: The Government will be satis 
fled if Mr. Mastropiere simply says that from communi¬ 
cations with those three men he ha3 a good faith belief 
they did this hijacking. 

I would also ask if Mr. — 

THE COURT: I don't think he can make it. 

MR. LEVIN-EPSTEIN: If Mr. Mastropiere is making; 
this offer of proof in the mode done, I would ask 
him at this time whether Mr. Mastropiere intends to 
call either or any of these three men as witnesses, 
with the exceptio. , of course, of Mr. Parthesius, 
who it is acknowledged is dead. 

THE COURT: What I would propose to do at the 
moment, in accordance with the Government's request, 
is I will hold this instruction and if there is 
any further suggestion, without any indicated proof 
along these lines, I will not only give it but make 
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the instruction stronger against the — to the Jury 
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on this particular subject. I would hold it now. 

If there is any further suggestion, any cross- 
examination, any statements to the Jury by either of 
the defendants or their counsel without proof, I will 
give it. 

MR. MASTROPIERE: Is your Honor now telling -- 
I’m asking you now a3 a natter of law, is your Honor 
now telling me that at the tine of summation I cannot 
bring out the fact that he operated with Parthesius, 
Croazzo and — 

Th’E COURT: As to thi3 offense, the answer is — 
MR. MASTROPISRE: Let me finish — 

THE COURT: As to this offense, the answer 
i 3 if you do it, if you attempt to do it in any way 
that is contrary to what has been testified to here, 

I am going to crive them an instruction, and it will 
be a very strong Instruction, on this point. 

MR. MASTROPISRE: I am asking your Honor at 
this point, are you telling me,at this time,in my 
summation I cannot state, in my summation, though 
the witness admitted that he operated with Creazzo, 
DlCiovanni and Parthesius, prior to '72 — 

THE COURT: Make it clear that it's on other 
crimes . If you attempt to say that — either by 


/ 
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1 

inference or otherwise that that means ho operated 


2 

in this crime. I'm going to give them the instruction. 


3 

Because you know that not to be the fact. 


4 

MR. MASTROPIERE: Your Honor is overlooking 

* 

5 

one matter. I don't know if it's a fact. I didn't 


6 

participate in any crime. 


7 

How could I — 


8 

THE COURT: You sat right here in this court¬ 


9 

room while those three gentlemen pleaded guilty to this 


10 

indictment. 


11 

MR. MASTROPIERE: At nowhere in my questioning 


12 

did I make an inference that they didn't participate. 


13 

THE COURT: I heard it otherwise and I will 


14 

find it. In the meantime we will proceed on that 


15 

basis. 


16 

MR. MASTROPIERE: I take exception to your 


17 

Honor's ruling. 


18 

THE COURT: You go ahead and take all the 


19 

exceptions you want. It's necessary, if you knew 


20 

your Pederal rules. 


21 

(Jury present.) 


22 

THE COURT: Good morning, ladies and gentlemen: 


t 23 

I am sorry for the delay. We had one or two legal 


24 

matters we had to cover, which I think we now have 


25 

covered. 
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Fleischer - cross - Mastropiere 

You referred to "kid." What did you mean 


yesterday? 

A My brother's children, my sister's child. 

Q Did you mention that on direct examination 


at any time? 

A No. 

Q Did you mention only a wife; right? 

A night. 

Q You knew about the children at that time? 

THE COURT: Wait a minute, Mr. Mastropiere. 

He said he had no children of his own on direct 
examination. He said these threats were made against 
his brother's and sister's children. 

What kind of cross-examination is that? Don't 
try and confuse the facts. The facts are perfectly 
clear. 

bY MR. MASTROPIERE: 


Q Did you indicate to us on direct examination 

tat the threat was against you and your wife and no one else, 
on direct examination? 

A Yes. 


MR. MASTROPIERE: Thank you. 

MR. LEVIN—EPSTEIN: Are you completed. 


Mr. Mastropiere? 
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6 way to do it, I'm not saying you can't do it on the 

day of sentence, but the proper way to do it would be 

to do it some time during the six week period on paper 
and returnable on a Friday roughly at least a week if 
not before the appropriate sentence to give me an 
opportunity to consider it. If you will make a motion 
on the day of sentence, it isn't very conducive to 
the Court to grasp the full import of your arguments. 

MR. GOERLICH: I will join in the motion. We 
will do it that way. 

MR. LEVIN-EPSTEIN: With appropriate notice to 
the government, of course. 

THE COURT: Oh, yes. The normal rule is that 
either eight or ten days — I think in this case you 
will probably have to give the government at least 
eight days and then the government has, I think — if 
it's for Friday then it's done on the Thursday before 
and the government will reply by Wednesday. 

MR. LEVIN-EPSTEIN: That will be satisfactory. 
Your Honor, pursuant to the Court's direction at the 
commencement of this trial, the Court, you will 
recall, asked the United States Attorney, myself, to 
remind the Court that a fine of $100 had been imposed 
upon Mr. Mastropiere. 

THE COURT: Yes. Subject to his prompt 
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appearances on all subsequent occasions. So far Mr. 
Mastropiere has lived up to the Court's admonition. 

He has at least two more appearances to live up to, 
one on .the return date of his motion and two, on the 
date of sentence. 

MR. LEVIN-EPSTEIN: I am merely following the 
Court's instructions. 

THE COURT: Of course I am looking forward to 
his promptness on those occasions as well. 

MR. MASTROPIERE: I will be here, your Honor, 
are you saying that you are delaying the payment of 
the fine? 

THE COURT: No, I am not delaying the allevi¬ 
ation of the fine. If there be any alleviation of 
the fine, — until we see whether you have complied 
with the last two occasions. 

MR. MASTROPIERE: I didn't say that. Is it 
my understanding that you are delaying the payment of 
the fine until at the end? 

THE COURT: There may be no payment of the fine 
if you comply with the requirements of the Court. On 
the other hand, if you don't, as I indicated to you,, 
there mijht not be only that fine but there might be 
an additional fine. All right. 

(Time noted 4:20 p.m.) 

*** 
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